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Introduction
The Health Insurance Broker’s Role and Responsibilities

Health insurance brokers have several legal and ethical disclosure responsibilities when they
present a policy.

First, they must honestly explain policy terms. Second, they cannot leave out important
information. Third, they must honestly quote the price.

But do they also have a fourth ethical requirement — to disclose policy implications, such as
likely medical outcomes and medical risks? Should the broker provide clients about likely
impacts of using their health insurance policies? Should they present clients with data about
treatment practices and medical outcomes?

In other words, should the broker explain how insurance policies are often misused by poorly
informed subscribers and how this may cause subscriber harm? Or how the various incentives
in our healthcare system combine often to provide more care than many people need, or
indeed that is good for their health?

The knowledgeable broker knows that patients sometimes overuse our medical system,
meaning get excessive and unnecessary care. Some insurance programs may actually increase
the likelihood of this. High deductible plans, for example, may inhibit overuse until the
deductible is met, then disinhibit the same behavior after. Subscribers may think ‘care is now
free to me — or almost free — so | might as well get as much as possible to save money next
year.” Rather than generating benefit, this excessive care can only harm the subscriber /
patient in two ways.

First, excessive care increases patient costs both directly or indirectly. The direct cost increases
come from copayments and other out-of-pocket spending like parking, transportation, missed
work, hiring childcare and the like. The indirect costs come from increasing your company’s
utilization experience — or your community’s — thus impacting premium cost trends over time.

But in many ways, the cost increases are the lesser of the two harms caused by overtreatment.

The second, and potentially greater harm comes from the healthcare system itself. All medical
interventions contain an element of patient risk. At the most benign for example, there’s the
potential skin irritation from a Band Aid; at the most harmful, a treatment side effect that
results in serious harm or death.

Consider the sad case of Samantha Reckis, a 7 year old girl living on Cape Cod in 2003. !
Samantha ran a fever over Thanksgiving and her parents gave her Children’s Motrin, about as

" Family Awarded $63 Million in Motrin Case, Wallack and Lazar, Boston Globe, Feb 3, 2013
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safe and benign a medication as exists. Unknown to anyone at the time, Samantha suffered
from an uncommon skin disorder called Stevens-Johnson syndrome that makes your skin feel
hot, more or less like a bad sunburn. That’s what her parents felt apparently when they
touched her skin.

The Stevens-Johnson condition can be exacerbated by exposure to ibuprofen, an ingredient in
Motrin. When Samantha’s parents gave her Children’s Motrin to reduce her ‘fever’, she had a
bad reaction — so bad, in fact that it developed into a condition known as Toxic Epidermal
Necrolysis, an extremely rare and painful skin condition. Over the next 9 years, poor Samantha
endured multiple hospitalizations and surgeries, lost nearly all of her skin, suffered permanent
lung and liver damage and became legally blind.

In February 2013, a Plymouth County jury found that Johnson and Johnson, the makers of
Motrin, was at fault for causing Samantha’s condition because the company had failed
adequately to warn patients of this potential adverse effect. Such a notice, the jury decided,
could have alerted Samantha’s parents or physicians to stop using the drug and thus reduce the
harms caused to Samantha. The jury awarded Samantha $50 million and each of her parents
$6.5 million, all to be paid by Johnson and Johnson.

This is an extreme example of harms from a standard and safe medical intervention. If
Children’s Motrin can cause all these harms to a little girl, imagine the potential downsides and
potential harms from more invasive and risky interventions. Vioxx for example, a drug
marketed as ‘just as safe as aspirin but with fewer stomach bleeds’ led to 12,000 deaths
according to a court settlement. Menaflex, a bovine based knee cartilage replacement, caused
adverse reactions in 42% of patients in pre-approval FDA studies. Estimates of the harms
caused by medical devices range from a low of 16,000 Americans to a high of 160,000.2 (We
have only this wide estimate of device harms due to the lousy data on device harms. But even
the low estimate seems pretty high to me.)

Should brokers inform their subscribers of these types of risks? Should brokers tell patients how
to protect themselves from harms? Or should brokers adopt the ‘let the buyer beware’ ethical
standard and limit their own responsibilities to selling insurance policy packages?

Research has demonstrated that above a certain level of care, generally defined as the
Medicare norm in low cost regions, the excess doesn’t generate patient benefit. As Jonathan
Skinner, a Dartmouth Institute of Healthcare researcher summarizes

There is just no evidence that doing more helps. At best you do the same and in some
cases you actually do worse [due to infections, errors, sides effects, etc.] 3

2 Jeanne Lenzer, The Danger Within Us for many more examples and details.

3 Jonathan Skinner, John E. Wennberg, How Much is Enough”, NBER Working Paper 6513, 1998
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Other researchers have discovered that patients who receive excessive and unnecessary care
actually have slightly higher mortality rates. As Elliott Fisher, Director of the Dartmouth
Institute for Health Policy and Clinical Practice learned in his huge early-2000s research study
on treatment variation, hospitals that spent the most on patient care and did the most tests
and procedures experienced a 2 — 6% higher patient mortality rate. * The reason, according to
Fisher, is quite simply that

The additional medicine patients get in the high-cost regions leads to the harm. >

Fisher in his studies noted that for every 10% increase in regional medical spending per capita
over the Medicare minimum, the risk of death went up.

More care, in other words, is worse for you than less care. Once Fisher and his cohort
discovered this, an entire industry of researchers descended on healthcare statistics to
determine which interventions generate the best benefits, which the most harms and, perhaps
most importantly, how to determine those outcomes.

One result of this years-long effort is that researchers have learned that patients generally have
2 or more treatment options that generate roughly similar outcomes but that may pose very
different risks. Not to mention different costs.

Another is that researchers determined that only a relatively small proportion of medical
interventions have been tested to see how well they actually work - how effective they are, in
other words.

A third is that researchers have definitively learned that more medical care isn’t always better
than less.

Fisher actually summarized all this research in a brief Letter to the Editor of the Boston Globe
on March 2, 2018 entitled ‘Check Your Assumptions at the Door.” Patients should, he
recommends

Question widely held assumptions:

That current treatments — including drugs — all have been proven safe and effective
(safe, maybe; effective, no) ...

4 Brownlee, Overtreated, page 50

5 Fischer, et al, The Implications of Regional Variations in Medicare Spending Part 2, Annals of Internal
Medicine 2003:138, pages 292 - 293



That physicians can tell you what’s best for you (they can, but only if they know what is
important to you);

Or that more medical care is always better (it’s not).

The system is ripe for disruption and new thinking. But it will take a fearless
commitment to keeping patients at the center.

Should the broker —the ‘benefits advisor’ — participate in this ‘fearless commitment to keeping
patients at the center’... in other words, a client educational process? Or should the broker
ignore current research and stick with spreadsheeting and compliance?

Should the broker teach clients how best to use their benefits and specifically their health
insurance policies? Or does the broker’s ethical responsibility end with arranging medical care
financing?

Should the broker stick with a narrow definition of professional responsibility and let the policy
buyer beware? Or should the broker adopt a more expansive definition of professional ethics?

What ethical disclosure responsibilities does the broker have?
Education, Not Advocacy

This is an education course, not an advocacy exercise. My goal is to stimulate broker’s thinking.
| hope this course will help you consider your own ethical standards.

I’ll outline in this course a very activist ethical position based on an interpretation of Biblical
sales ethics - specifically the story of Abraham’s first commercial transaction, the purchase of a
burial plot for his wife.

| do not advocate any particular religion or any religion at all for that matter. | base this course
on the Bible because it has served as the ethical basis of western civilization for thousands of
years. Living according to Biblical teachings is generally synonymous in our society with living
ethically. That’s a good enough starting point.

| absolutely don’t advocate for or against any particular medical interventions. Those specific
decisions are entirely between the patient and his or her advisors. | hope though, in this course,
to introduce some decision making tools that can help patients explore critical issues more
effectively with their care givers, much along the lines of Elliott Fisher’s observations.

Rather that advocating for or against any particular tests, medications or procedures, I'll
introduce an educational platform that brokers can adopt to help their clients identify
necessary and beneficial care as distinct from unnecessary and non-beneficial. I'll show how to
educate subscribers in a value-neutral way, using lessons from healthcare economics,
behavioral economics and medical studies.



This particular course, Broker Disclosure Ethics I, will cover only part of the educational process.
| envision a Broker Disclosure Ethics Il and possibly Broker Disclosure Ethics Il text also. Each
will focus on a different part of the necessary client educational process. My hope is that
brokers who read all these related texts will emerge with a clearer understanding of the issues
and potential solutions...as well as a practical education implementation process.

My contention is that brokers who adopt this approach will help their clients / patients get
better outcomes with less risk and at lower cost.

Not all brokers will agree with my analysis. Some will think that my interpretation of Abraham’s
purchase is flawed. Full disclosure: I’'m not a Biblical scholar. Not even close.

Others will argue that the Bible is not relevant to today’s health insurance market. They may be
right. Again, not a Biblical scholar.

Still others will argue that | set an unrealistically high ethical standard for health insurance
brokers. | disagree with that objection.

In fact, I'd argue exactly the opposite: that brokers who adopt the standards outlined in this
course will have healthier businesses than brokers who do not. My position, in brief:

e All professional brokers — at least the ones | meet in class, and that’s well over 1000 in
the past few years - are well trained and competent.

e All have access to the same prices and data from the same health insurance carriers.

e All know the regulations and / or can access regulatory information online equally
easily.

e All are committed to excellent customer service and all take their professional
responsibilities very seriously.

e But only some — a small but growing number — teach their clients how to navigate our
mind numbingly insane and complex medical care system to avoid waste and harms.

e Only a few teach clients how to maximize their chance of medical care benefits and
minimize their risks of harm.

e Only a few teach clients that more care may be worse for them than less care, that
patients generally have treatment options, that some treatments shown effective in
studies may be overused in real life so will likely not generate any benefit to a specific
patient, and much more.

| respond to critiques that these ethical standards are unrealistic with this question: if you were
a benefits manager for a large company, would you prefer the broker who only spreadsheets
and advises on compliance? Or would you prefer the broker who also teaches these critical
thinking and navigational skills?



I’d bet on the later.

Nonetheless, regardless of whether you agree with the ethical standards introduced in this
course, | hope you will consider them and that you will be a better broker as a result.



Review Questions
Answers on the next page

1. Which disclosure responsibilities does the health insurance broker have according to
this text?
a. Policy costs only
b. Policy coverages only
c. Policy coverages and gaps
d. Policy costs, coverages, gaps and some likely implications of using the policy

2. Is overuse of medical care a problem in the US today?
a. No
b. Only for orthopedic care
c. Primarily for cardiac care
d. Yes

3. What is one harm from having employees overuse medical care?

a. lItincreases company utilization and experience modifier thus leading to higher
premiums in the future

b. Employees will miss too much work on physician visits and the company may
lose money

c. Employees will discuss their medical experiences too often and this may reduce
workplace efficiency

d. Employees will become paranoid about their health and workplace efficiency
may suffer

4. What is a second harm from medical overuse?
a. People will face medical risks without much hope for concomitant benefit
b. The US economy will tank
c. Americans will perceive themselves as too sick to work and the economy will
tank
d. Doctors will earn too much money and skew real estate prices

5. Is more care generally better than less care?
a. Yes
b. Only for orthopedic care
c. Never for cardiac care
d. No

6. What have we learned from research into care over-utilization?
a. That Americans never overutilize medical care
b. That overutilization is a national good thing because it stimulates medical
research
c. That overutilization of prescription drugs helps most people avoid addiction

9



d.

That over-utilization increases mortality rates

7. Have all medications been proven safe and effective?

Q

b
C.
d

Safe maybe, effective no

Safe no but effective yes

None have been proven safe or effective
All have been proven safe and effective

8. s this text primarily an educational text, an advocacy exercise or a medical treatise?

a.

b
c.
d

Educational text
Advocacy exercise
Medical treatise
None of the above

9. Where does the fundamental ethical standard in this course come from?

a.
b.
c.
d.

The Bible

The Koran

The Buddah

The US Constitution

10. This text makes several claims about health insurance brokers. Which below is not such
a claim? In other words, which statement below is false?

a.

b.
C.
d

Today’s health insurance brokers are well trained, competent and professional
All health insurance brokers have access to the same data and pricing

All health insurance brokers understand the regulatory environment

No health insurance brokers are interested in their client’s well being

11. This text makes several additional claims about health insurance brokers. Which below
is not such a claim? In other words, which statement below is false?

a.
b.

Only some teach their clients how to navigate our complex medical care system
Only some teach their clients how to maximize their chance of medical care
benefits and minimize their risks of harm

Only a few teach clients that more care may be worse than less care

Most have extensive educational programming aimed at expanding medical
literacy

12. Which type of health insurance broker does the author prefer: one that only
spreadsheets and ensures regulatory compliance or one that also teaches basic medical
literacy?

a.

b.
C.
d

One that only spreadsheets

One that only ensures regulatory compliance

One that spreadsheets and ensures regulatory compliance

One that spreadsheets, ensures compliance and teaches basic medical literacy
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Review Questions
Correct answers in bold

1. Which disclosure responsibilities does the health insurance broker have according to
this text?

a.

b.
C.
d

Policy costs only

Policy coverages only

Policy coverages and gaps

Policy costs, coverages, gaps and some likely implications of using the policy

2. Is overuse of medical care a problem in the US today?

a.

b.
C.
d

No
Only for orthopedic care
Primarily for cardiac care
Yes

3. What is one harm from having employees overuse medical care?

a.

It increases company utilization and experience modifier, thus leading to
higher premiums in the future

Employees will miss too much work on physician visits and the company may
lose money

Employees will discuss their medical experiences too often and this may reduce
workplace efficiency

Employees will become paranoid about their health and workplace efficiency
may suffer

4. What is a second harm from medical overuse?

a.
b.
C.

People will face medical risks without much hope for concomitant benefit
The US economy will tank

Americans will perceive themselves as too sick to work and the economy will
tank

Doctors will earn too much money and skew real estate prices

5. Is more care better generally than less care?

a.

b.
C.
d

Yes

Only for orthopedic care
Never for cardiac care
No

6. What have we learned from research into care over-utilization?

a.
b.

That Americans never overutilize medical care

That overutilization is a national good thing because it stimulates medical
research

That overutilization of prescription drugs helps most people avoid addiction
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d. That over-utilization increases mortality rates

7. Have all medications been proven safe and effective?
Safe maybe, effective no

b. Safe no but effective yes

c. None have been proven safe or effective

d. All have been proven safe and effective

o

8. s this text primarily an educational text, an advocacy exercise or a medical treatise?
Educational text

b. Advocacy exercise

c. Medical treatise

d. None of the above

o

9. Where does the fundamental ethical standard in this course come from?
a. The Bible
b. The Koran
c. The Buddah
d. The US Constitution

10. This text makes several claims about health insurance brokers. Which below is not such
a claim? In other words, which statement below is false?
a. Today’s health insurance brokers are well trained, competent and professional
b. All health insurance brokers have access to the same data and pricing
c. All health insurance brokers understand the regulatory environment
d. No health insurance brokers are interested in their client’s well being

11. This text makes several additional claims about health insurance brokers. Which below
is not such a claim? In other words, which statement below is false?

a. Only some teach their clients how to navigate our complex medical care system

b. Only some teach their clients how to maximize their chance of medical care
benefits and minimize their risks of harm

c. Only a few teach clients that more care may be worse than less care

d. Most have extensive educational programming aimed at expanding medical
literacy

12. Which type of health insurance broker does the author prefer: one that only
spreadsheets and ensures regulatory compliance or one that also teaches basic medical
literacy?

a. One that only spreadsheets

b. One that only ensures regulatory compliance

c. One that spreadsheets and ensures regulatory compliance

d. One that spreadsheets, ensures compliance and teaches basic medical literacy
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Chapter 1
Why Health Insurance Brokers Needs Disclosure Standards

The only effective, sustainable way to control your client’s healthcare expenses is to teach them
how to avoid unnecessary, ineffective, excessive and low quality medical care. That’s my
opening position.

Any other attempts to control healthcare expenses - financial engineering, clever insurance
plan designs or ancillary programs — fail to reduce healthcare inflation. Here’s the depressing
historical summary: Over the past 60 years, we’ve tried

e Cost sharing or ‘major medical’ in the 1960s. These programs were inflationary so they
were replaced by

e First dollar coverage or HMOS in the 1979s through 90s, the opposite of cost sharing.
People complained about the restrictions so they were replaced by

e High deductible plans, the opposite of first dollar coverage post 2000. People
complained about the deductible size.

We've tried

wide hospital networks figuring that more competition would lower costs, and
narrow hospital networks, figuring that more carrier control would lower costs;
defined benefit plans to allow employers more design latitude and

defined contribution plans to allow employees wider choice,

individually underwritten plans to reward healthy people and
e community wide rates to avoid penalizing sick people and
virtually everything in between.

Some companies have adopted ancillary programs to reduce spending like

e Wellness programs to reduce demand for medical services, but these show
disappointing returns on investment if any returns at all, and

e Price transparency programs to help employees spend less for specific medical services,
but these have little, if any impact outside of a few commodity services like X-rays and
MRIs that are probably way overused anyway. What’s the point in getting a less
expensive unnecessary scan?

These programs all fail for the same reason: Patients will always find a way to access a medical
service that they believe will improve their health. In other words, if patients —i.e. your
subscribers — believe they need it, they’ll get it.

Even if that belief is false. And there’s nothing you can do about it.
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The only thing we’ve never tried: teaching employees how to avoid unnecessary and poor
quality care. That’s a really promising approach.

And that’s what ethical brokers should introduce.
Disclosing data on medical care quality: some ethical issues

This text will introduce medical care quality metrics. It’s designed to give brokers and patients —
ordinary people not trained in medicine, statistics or econometrics, not professional
researchers and not nerds - the tools necessary to choose high quality, beneficial medical care
and avoid low quality, ineffective or harmful care.

Once you, as a broker, understand these metrics, you’ll be in a position to decide whether or
not to teach them to your clients. Anecdotal evidence suggests that the better brokers
understand these topics, the more likely they are to teach them to clients.

And the more ethical it makes them.

The wise patient today knows that more care doesn’t mean better care. But do most of your
subscribers and patients have the skills to differentiate high from low quality care, and better
from poorer outcomes? | suspect not. That can put you in an uncomfortable ethical position.

Consider this evidence from the US Department of Health and Human Services. 88% of
Americans, they find, are medically illiterate, meaning lack the skills necessary to assess likely
treatment benefits and harms ® though | suspect the real number — the percentage of people
who understand and use the tools described later in this text — is actually much lower.

Interestingly, however, virtually everyone | meet either professionally in classes or socially
claims to be medically literate and generally sees themselves not only as medically literate but
also very well informed about medical care. | think that underscores the problem!

Health and Human Services also claims that medically illiterate patients have higher
hospitalization rates and medical costs, and poorer health outcomes, the exact opposite of
broker’s goals.

Knowing this, can you, as a broker, simply develop plans that raise deductibles without
including a complementary education program that helps your subscribers spend their
deductibles wisely? Is that really ethical? Would you want someone to do that to you?

‘Do unto others as you would have them do unto you.’

How a medically literate consumer thinks

6 https://health.gov/communication/literacy/quickguide/factsbasic.htm
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Here’s a simple overview of how a medically literate person makes a medical care decision. Ask

yourself as you go through this list — how many of your clients follow this protocol? And, if you
don’t teach it to your clients, who will?

e First determine how well the medical intervention works and decide if it works well
enough for you. You’ll need to understand what a comparative study is, and to
understand how to interpret the study results. I'll show you how. Different patients can
make different decisions based on the same set of facts.

e Second consider your treatment options. You have them about 85% of the time. Learn
to explore them. Again, I'll show you how.

e Third determine which providers — practitioners and hospitals — generate the best
outcomes for your preferred intervention. I'll show you a simple and useful way to
choose. It’s better than looking up lots of outdated statistical indicators on lots of hard-
to-navigate-and-understand websites.

e Fourth, evaluate your insurance policy to see which providers are in-network, which
treatments are covered, what your copayments are and how to access the care you
want.

| submit that an ethical broker will teach subscribers to follow this process, with the likely result
that they’ll tend to generate better outcomes with less risk and at lower costs.

But deviate and watch spending and risk increase and benefits potentially decline.

The Goldilocks principle

Good, proper and appropriate medical care fits the Goldilocks principle: not too little, not too
much, but just right.

e Too little medical care leads to undertreated patients and poorer-than-optimal
outcomes. Undertreated patients are harmed by their diseases.

e Too much medical care leads to overtreated patients and higher-than-necessary costs
and medical risks. Overtreated patients are harmed by their care, not their diseases.

e |Inappropriate medical care leads to suboptimal outcomes, excessive costs, patient
dissatisfaction and sometimes lawsuits.

Overtreatment, and inappropriate care represent about 40% of medical interventions. Ill

explain in the ‘Slippage’ chapter below. Attacking slippage, in other words, becomes a prime
focus of ethical broker activities.
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The best medical decisions

The best medical decisions come from wise, well informed patients working together with
thoughtful, caring clinicians.

e Patients know their own hopes and fears and the benefit / risk tradeoffs they are
prepared to make. Different patients, when faced with the same set of facts, can
reasonably make different care decisions and all be right.

e Clinicians have extensive knowledge and experience that can aid a patient.

o Wise patients avail themselves of this knowledge, experience and counsel.
o Unwise patients ignore it or delegate decision making to their clinician.

Ignoring clinician counsel deprives patients of potentially valuable insights. That’s
the ‘art’ of medical care.

Delegating decision making forces your treaters to assume or guess the benefit / risk
tradeoffs you’'re willing to make. Studies suggest that clinicians often get this
wrong.”

The Slippage Problem in US Healthcare

| got this term from David Cordiani, CEO of Cigna, a huge national health insurer, who
introduced it in his keynote talk at Yale’s annual Healthcare Conference in April, 2015.
‘Slippage’ is to healthcare what ‘breakage’ is to shipping and ‘spoilage’ is to food service — stuff
that goes wrong, the inevitable problems at afflict any industry.

We can estimate the amount of slippage in our healthcare system from expenditure data since
we so often assign dollar values to medical interventions. Read the expenditure data below as
indicators of slippage volume: when | suggest that 40% of expenditures are ineffective or
inappropriate, | imply that about 40% of interventions are ineffective or inappropriate. Not an
exact equality but good enough for government work.

Cordani somewhat conservatively pegged slippage at ‘at least 25%’ of all US healthcare
spending but added that the real figure is probably much higher. Consider 25% a low estimate.

Aetna, another huge national health insurer, less conservatively says on its website that

7 Mulley et al, Patient Preferences Matter
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Wasteful spending likely accounts for between one-third and one-half of all US
healthcare spending. 8

Aetna claims that the biggest area of excess is defensive medicine including redundant,
inappropriate or unnecessary tests and procedures. I'd add redundant, inappropriate,
unnecessary or ineffective medications to Aetna’s list.

And the Dartmouth Atlas, generally considered the bible of healthcare utilization analytics, uses
a widely quoted estimate of ‘up to about 1/3’ of all US healthcare spending but added ‘we view
this as an underestimate given the potential savings even in low cost regions’.’

I think they’re right, especially about the ‘underestimate’ bit.

Interestingly a 2018 study in Washington State puts some meat on the slippage bone. The
Washington Health Alliance analyzed utilization and billing data from 2.4 million commercially
insured patients using 47 oft-overused services, and found that 45% of services delivered were
wasteful accounting for 36% of medical spending.

The Washington study is noteworthy for a couple of reasons. First the Washington Health
Alliance, the group responsible for this study, consists of virtually all the hospitals, insurance
carriers and large benefits agencies in the state. This report was cowritten by the Washington
State Medical Association and the Washington State Hospital Association, essentially the
medical establishment in Washington.

Second, the group identified overuse from the ChoosingWisely list. ChoosingWisely is a creative
and very useful medical decision making tool that far too few patients know or use.

ChoosingWisely is funded by the American Board of Internal Medicine Foundation that basically
asked lots of specialty medical associations to submit a list of service that their members do but
that don’t generally benefit patients. Among the 70+ organizations that submitted a list: the
American Academy of Allergy, Asthma and Immunology, the American Academy of Family
Physicians, the American Academy of Dermatology, the American College of Cardiology and
many more.

Each partner organization submitted at least 5 services that ‘physicians and patients should
question’ because of the low level of benefit provided (if any benefit at all) and / or high level of
patient risk.

ChoosingWisely is a useful, albeit low bar for poor quality care.

8 http://www.aetna.com/health-reform-connection/aetnas-vision/facts-about-costs.htmi

9 http://www.dartmouthatlas.org/keyissues/issue.aspx?con=1338
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The Washington State folks identified ‘appropriate’ care as care that it

e Supported by evidence

e Truly necessary

e Not duplicative of other tests or procedures already received and
e As free from harm as possible.

They used ChoosingWisely’s list as the basis for determining low quality care and waste,
defining low quality care as

o Likely wasteful, meaning there are serious questions about the appropriateness of the
service, or

e Wasteful, meaning the service was very likely unnecessary and should not have
occurred.

Remember that ‘likely wasteful’ and ‘wasteful’ care is, while clearly subjective, defined both by
ChoosingWisely —i.e. the various medical specialty organizations - and the state hospital and
medical establishment. Again, a pretty conservative bar.

Third, the Washington State report focused on 47 commonly overused services of which just 11
common tests, procedures and treatments represented 93% of the overuse. That list includes
preoperative tests and lab studies prior to low-risk surgery, too frequent cancer screenings, eye
imaging tests for people without significant eye disease, annual EKG tests or cardiac screening
for people with low risk of heart disease, and imaging for uncomplicated conditions such as low
back pain.

In other words, the Cordani, Aetna and Dartmouth systemic slippage estimates are supported
by the Washington State details indicating that (a) slippage is a huge financial problem and (b) it
comes from a relatively limited number of services.

Brokers thus can focus their educational efforts fairly narrowly and have a potentially great
impact on their client’s health and finances. Our question: is it ethical to do so? And should
they?

Five kinds of slippage

Let’s expand on the Washington State definition of low quality care to identify 5 types of
medical interventions that can generate patient harm and financial waste:

e Care that doesn’t work or works so badly that you don’t want it

e Care that works on some people but likely not on you for reasons like age, sex, overall
health and, surprisingly, socio-economic status
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e Care that works in tests but is overused in real life so quite possibly won’t benefit you
e Care that you don’t want when you learn of your treatment alternatives

e Care from low quality providers (clinicians and hospitals) when higher quality providers
are available

I’ll discuss all these in more detail below.

How to avoid slippage
Identifying slippage is Step 1. Avoiding it is Step 2.

My suggested slippage avoidance process: teach your clients to ask the right questions of their
doctors. | developed this process for two main reasons:

First, extensive research shows that most patients trust their doctors and value the patient
doctor relationship. Attempts to undermine or go around it seemed doomed to failure.

Patashnik, Gerber and Dowling argue in their excellent book Unhealthy Politics that physicians
are the most credible source of patient information, far more than ‘studies’ or ‘guidelines’. °
Any attempt to undermine physician credibility, in their and my opinion, will simply fail.

My questions therefor enhance the doctor-patient discussion process. Remember that doctors
are all highly trained, have access to all the relevant literature, are experienced you and
generally welcome patients sharing their hopes, fears and concerns. At least, that’s what
physicians report.

Second, very few patients are ‘medically literate’ and able to understand, evaluate and critic
medical studies and reports.

This doesn’t mean people are stupid!

Rather, it means they haven’t had the necessary training. Medically illiterate folks — even if
they’re otherwise very well educated — need guidance when googling to understand complex
information about medical technology and science.

| don’t see the utility of showering medically illiterate folks with data and study conclusions.
You end up with ‘This study shows surgery benefits but that study shows medication benefits.
I’'m confused so I'll ask my doctor’ and you go to my first reason above.

%k %k %k %k %k k

My questions and the discussions they prompt can overcome those problems. These questions
allow your subscriber’s physician — their most trusted medical advisor - to interpret complex
information and apply it to them.

10 Patashnik, Unhealthy Politics, chapter 3
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But who in our complex healthcare system, teaches your subscribers how to talk with their
doctors? There’s clearly a need as demonstrated by the waste data presented above. Seems to
me we as a healthcare system, and brokers as a profession, have dropped the ball on this.

Why Brokers?
The problem of advice bias

Who advises people NOT to receive medical care or to question routine medical advice and
care? In our healthcare financing system, physicians are paid to treat. They have a financial
incentive to intervene for they generally do not get paid unless they do something to the
patient. Many studies have shown that surgeons tend to recommend surgery far more than
non-surgeons do, and sometimes more than patients need.

But physicians, as Patashnik, Gerber and Dowling argued above, are patient’s most trusted
advisors.

Thus we see a biased medical advice system. Practitioners generally only make money by
providing medical care. No one in our healthcare system is paid to advise patients against
medical care. No one, in other words, balances the economic intervention interests of
clinicians.

‘But my doctor suggested that | not have this procedure’ goes the superficial but true counter
argument. Put this into a tri-partied context.

e Some care is clearly necessary, meaning that virtually all physicians evaluating the same
patient would recommend it.

e Some care is clearly unnecessary, meaning that virtually no physicians evaluating the
same patient would recommend it.

e And some care is in the gray area, meaning that some physicians might recommend it
while others might not.

The ‘my doctor recommended against this procedure’ statement probably falls into category 2
above, though possibly category 3 too.

The advice bias problem arises only in category 3, the gray area. Research suggests that this is
perhaps the largest of the 3 categories.

How large is each category? In other words, what percentage of medical care falls into each?
John Wennberg, founder of the Dartmouth Institute, answers this in his book Tracking
Medicine. ** He calls our category 1 ‘effective care’ defined as services that, on the basis of

" Wennberg, Tracking Medicine, pages 8 — 10, then Parts Il and IlI
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reasonably sound medical evidence, are known to work better than any alternative. This group
of treatments accounts, based on his research, for only about 15% of all medical care.

Wennberg calls our category 3 above, the gray area, ‘preference sensitive’ care meaning care
for which there is more than one option and in which different people can make difference
decisions and all be correct. Preference sensitive care requires judgment and individuality to
evaluate the risk-benefit tradeoffs.

Consider torn or injured rotator cuffs, for example. A surgeon will likely examine the patient,
identify a rotator cuff tear and recommend surgery. But a physical therapist, reviewing the
same data on the same patient, might well suggest physical therapy, at least to start. Is one
right and another wrong?

That situation arose for a student of mine, a licensed health insurance broker in his 60s who
managed to tear his right rotator cuff. ‘It was so weak and sore’ he told me, ‘that | couldn’t shift
the gears on my pick up.’ It apparently had a gear shift next to the steering wheel.

He went on to tell me that he visited an orthopedic surgeon who took an MR, identified the
cuff tear, and recommended surgery. ‘I would have agreed to surgery’ he went on to say, ‘prior
to hearing your lectures and reading your books.” (See —there actually is some value to
education!)

‘But | asked the surgeon if all physicians would agree with that analysis and recommendation.
He answered with a snort that some might suggest physical therapy but that would be a waste
of time and that I'd be back in his office shortly thereafter.’

My former student decided to try PT and reported when next | saw him that his shoulder was
pain free and that he had regained 99%+ range of motion — it might have been 100% but he
wanted to be conservative - in the same time as surgical recovery but without the costs and
risks of surgery. ‘Thanks’ he smiled as he relayed the story.

Wennberg estimates that preference sensitive care represents about 25% of medical spending,
making our category 3 larger than category 1, the clearly beneficial group of treatments.

Wennberg goes on to describe supply sensitive care, or the 60% of medical spending that is
about the frequency with which patients get treatments. Physician decisions, he claims, are
strongly influenced by the capacity of the local medical market. Areas that have more surgeons
experience more surgery; areas with more Neo Natal Intensive Care Units have more babies
admitted to NICUs; areas with more cardiac catheterization beds have more cardiac
catheterizations, etc.

How often should a physician see patient in pain, suffering from a chronic condition or desiring
to feel better? Once a month? Once a quarter? Semi-annually? The answer, according to
Wennberg:
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The doctor will sort it out based on how sick an individual patient is and how many opening
he has in his schedule. Specialists tend to fill their appointment books to capacity. 2

Thus a physician might say to a patient ‘I'd like to see you again in 3 weeks’, but the office
booking clerk, seeing that the doctor is booked for the next 6 weeks, asks the doctor if waiting 6
weeks is OK. ‘Fine’ the doctor replies, raising the question of why he or she originally wanted to
see the patient in 3 weeks.

This is sometimes called Roemer’s Law, named after a healthcare economist named Milton
Roemer who discovered that if more hospital beds exist in a region, there are more
hospitalizations.

And it's sometimes called ‘supply induced demand.” A hospital buys a new MRI machine and
suddenly lots of patients need MRIs. Or when a new dermatology practice opened near my

house, | tried to get an appointment only to learn that they were fully booked for the next 3

months. How was that possible for a new practice? According to Wennberg, they simply saw
patients more frequently to fill up their calendars. (I don’t know if that was the reason but it
certainly seemed likely.)

Wennberg’s estimate that 25% of medical spending goes to preference sensitive care and 60%
falls into the supply sensitive category highlights the problem of advisor bias. And our current
fee-for-service physician payment system exacerbates it. Your physician might consciously think
‘I’d like to see this patient again in 3 weeks’ and subconsciously ‘and I'll get paid to see her.’

Or ‘this procedure will probably help the patient’ and subconsciously ‘and I'll get paid to
perform it.’

Does this actually happen? Let me quote conclusions from 3 recent studies on the impact of fee
for service payments on physician recommendations:

e On average a 2 percent increase in payment rates leads to a 3 percent increase in care
provision, with elective procedures responding most strongly to pricing incentives.® In
other words, when physicians get paid more to do something, they do it more
frequently.

2 This discussion comes from Maggie Mahar, Money Driven Medicine, page 172, including Wennberg'’s
quote.

3 Do Physician’s Financial Incentives Affect Medical Treatments? Clemens et al,
https://papers.ssrn.com/sol3/papers.cfm?abstract id=2101251
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e When specialists are paid through a fee-for-service scheme rather than on a capitation
basis, surgery rates increase 78%. 1* Again, the more specialists are paid, the more they
tend to do.

e Patients seeing fee-for-service ophthalmologists were twice as likely to have cataract
surgery as patients seeing doctors in capitated systems. Interestingly the number of
cataract surgeries dropped by 45% within 6 months after a studied ophthalmology
group of physicians switched to a capitated payment contract. > Or, in the vernacular,
physicians respond to financial incentives.

Thus we see a systemic bias in favor or patients receiving more medical care based on the
advice — potentially biased - that they’re likely to get. This makes medical service different from,
for example, legal services.

In court the prosecution and defense attorneys argue different interpretations of the same
facts, more or less, in John Wennberg’s terms, different preference sensitive interpretations.
The judge or jury then decides who is right.

But in medical care, patients only have one interpretation, that of their own physician. Patients
generally rely on one interpretation and rarely have the skills to question it. (Yes, patients
sometimes get second opinions and these can be incredibly useful. But only if they’re used in
specific ways. I'll get to that.)

We lack in medicine the ‘alternative interpretation’ feature that opposing attorneys offer in
legal services. Where do patients learn how and when to question tests and procedures,
especially common ones — things like the eye imaging tests, cancer screenings and annual EKGs
that the Washington State report highlighted as waste?

Carriers might play that role — but the managed care experience of the 1990s has turned
popular opinion against trusting carriers too much.

Second opinions are too cumbersome. Who wants to get a second opinion when the doctor
says ‘let’s run this test to rule out’ something or other? Or when your doctor says ‘it’s time for
your annual mammogram’? Or even ‘your cholesterol level is getting high. The guidelines
recommend that | put you on medication to lower it.” ‘High’ to your doctor may be ‘moderate’

4 Shafrin, Operating on Commission: analyzing how physician financial incentives affect surgery rates,
Health Economics http://onlinelibrary.wiley.com/doi/10.1002/hec.1495/abstract

5 Effect of Physician Reimbursement Methodology on the Rate and Cost of Cataract Surgery, Shrank,
2005 https://www.ncbi.nlm.nih.gov/pubmed/16344447
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for the patient, assuming, of course, that the patient is medically literate, an assumption that is
incorrect 88% of the time according to HHS.

Even if patients get a second opinion, it may be from another doctor in the same practice who
may have an informal — perhaps even unconscious — motivation to support his/her colleague.

That leaves the broker. Should the broker advise clients of potential risks of easy availability of
medical care? How much should the broker inform clients about systemic abuses? In sum...

What ethical disclosure responsibilities does the broker have to protect his/her client from
unnecessary / excess treatments and the related potential medical harm?

24



Review Questions
Answers on next page

What is the only effective, sustainable way to control your client’s healthcare expenses?

a.

b
C.
d

Promote medical literacy

Raise deductibles

Introduce a wellness program

Ration employee access to medical care

Roughly what percent of Americans is medically literate?

a.

b
C.
d

12%
50%
75%
100%

Roughly what percent of Americans consider themselves medically literate and well
informed about medical care according to this text?

a.

b
C.
d

12%
50%
75%
100%

Which statement is true about medically literate patients?

a.

b.
C.
d

Medically literate patients have lower hospitalization rates and medical costs
Medically literate patients have higher hospitalization costs

Medically literate patients have higher medical costs

Medically literate patients have poorer medical outcomes

This text outlined a 4 step medical decision making process. Which below is not one of
those steps?

a.

b.
C.
d

Determine how well a medical intervention works for your ailment
Explore your treatment options

Learn which provider — doctor and hospital — does that treatment the best
Pray

How does this text differentiate undertreatment from overtreatment?

a.

[glNe

Undertreatment increases the risk of being harmed by the disease;
overtreatment increases the risk of being harmed by the care
Undertreatment is like rationing

Overtreatment means you are harmed by a different disease
Undertreatment costs the healthcare system much more

About how much slippage exists in US healthcare?

a.

Less than 5%
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b. About a third
c. More than 80%
d. More than 90%

8. What is ChoosingWisely?
a. Alist of treatments that patients and clinicians should question and likely avoid
b. Alist of really good treatment
c. Alist of the best medications
d. Alist of the best hospitals

9. What is one lesson from the Washington State study?
a. That wasteful and low quality care represent over a third of all medical spending
b. That environmental factors drive most healthcare spending
c. That environmental factors do not drive most healthcare spending
d. That commercial insurance policies control spending very well

10. John Wennberg of Dartmouth identified 3 categories of medical care. Which below is
not one of them?

Necessary and effective care

b. Preference sensitive care

c. Supply sensitive care

d. Alternative, low cost care like herbs and potions

Q

11. Which below is most credible to most patients?

Double blind controlled studies

b. Guidelines published by medical specialty associations
c. Research studies from famous medical schools

d. Recommendations from the patient’s own doctors

Q

12. What approach does this author recommend for helping patients avoid wasteful care?
a. Learnthe key questions to ask their doctors so they focus discussions on likely
outcomes
Read lots of medical studies from high quality research institutions
Learn the guidelines that relate to your medical problems
d. Get opinions from others who have had your medical condition treated
successfully

o T
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Review Questions
Correct answers in bold

What is the only effective, sustainable way to control your client’s healthcare expenses?
a. Promote medical literacy
b. Raise deductibles
c. Introduce a wellness program
d. Ration employee access to medical care

Roughly what percent of Americans is medically literate?

a. 12%
b. 50%
c. 75%
d. 100%

Roughly what percent of Americans consider themselves medically literate and well
informed about medical care according to this text?

a. 12%
b. 50%
c. 75%
d. 100%

Which statement is true about medically literate patients?
a. Medically literate patients have lower hospitalization rates and medical costs
b. Medically literate patients have higher hospitalization costs
c. Medically literate patients have higher medical costs
d. Medically literate patients have poorer medical outcomes

This text outlined a 4 step medical decision making process. Which below is not one of
those steps?

a. Determine how well a medical intervention works for your ailment

b. Explore your treatment options

c. Learn which provider — doctor and hospital — does that treatment the best

d. Pray

How does this text differentiate undertreatment from overtreatment?

a. Undertreatment increases the risk of being harmed by the disease;
overtreatment increases the risk of being harmed by the care
Undertreatment is like rationing
Overtreatment means you are harmed by a different disease
d. Undertreatment costs the healthcare system much more

[glNe

About how much slippage exists in US healthcare?
a. Lessthan 5%
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b. About a thirde
c. More than 80%
d. More than 90%

8. What is ChoosingWisely?
a. Alist of treatments that patients and clinicians should question and likely
avoid
A list of really good treatment
A list of the best medications
d. Alist of the best hospitals

[glNen

9. What is one lesson from the Washington State study?
a. That wasteful and low quality care represent over a third of all medical
spending
That environmental factors drive most healthcare spending
That environmental factors do not drive most healthcare spending
d. That commercial insurance policies control spending very well

[glen

10. John Wennberg of Dartmouth identified 3 categories of medical care. Which below is
not one of them?
a. Necessary and effective care
b. Preference sensitive care
c. Supply sensitive care
d. Alternative, low cost care like herbs and potions

11. Which below is most credible to most patients?

Double blind controlled studies

b. Guidelines published by medical specialty associations
c. Research studies from famous medical schools

d. Recommendations from the patient’s own doctors

Q

12. What approach does this author recommend for helping patients avoid wasteful care?
a. Learn the key questions to ask their doctors so they focus discussions on likely
outcomes
b. Read lots of medical studies from high quality research institutions
Learn the guidelines that relate to your medical problems
d. Get opinions from others who have had your medical condition treated
successfully

o
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Chapter 2:
Overview of Disclosure Ethics

The Biblical View of Business Ethics: ‘Do not do unto others as you would not like done to
yourself’ and ‘Love thy neighbor as yourself’ are two fundamental ethical dictates of Judeo-
Christian religions. We — Americans coming from Judeo-Christian traditions and teaching —
believe that we have responsibilities to treat others as we would want them to treat us.

The Business Ethics Center of Jerusalem defines business ethics as ‘the value structure that
guides individuals in the decision making process when they are faced with a dilemma of how
to behave within their business or professional lives.’16

Ethical business considerations fall into two separate categories.!’ First, business ethics
regulates conduct in direct contact situations, such as with employees, clients or suppliers.
These commonly fall into standard categories including employee relations, honest
representation and truth in advertising.

These types of ethical issues have an immediacy or personal effect: lying to a customer may
induce that person to buy the wrong product. Shading the truth may persuade a client to
purchase a policy that benefits the broker inappropriately. In both cases, the only party harmed
is the party in direct contact with the unethical broker.

Second, business ethics involves social responsibility. These ethical issues consider how much
all of us must take responsibility for society as a whole. Ethical social behavior, for example,
includes protecting our natural resources, caring for the poor and providing equal educational
opportunities to all.

This course will deal primarily with the first type of ethical business considerations — the direct
contact situations — though we will make some social responsibility types of ethical
observations also.

Unequal Knowledge about our Healthcare System

What does ‘unequal knowledge about the healthcare system’ mean?

Brokers typically know a great deal more about our healthcare system than do their clients.
Among the areas of broker expertise:

e Underwriting guidelines
e Regulations

16 See www.besr.org/DCPage.aspx?PagelD=198

17 This discussion comes from www.besr.org/DCPage.aspx?PagelD=199
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e Provider cost data (at least rough and crude measures)

e Outcome data (again, rough and crude measures)

e Treatment complication data (assuming a well informed broker)

e And several similar categories.
We will explore the broker’s ethical responsibilities to share all available information with their
clients.

In developing our overall position on the ethics of disclosure, we will rely primarily on the
Torah. Why?

The Torah also known as the beginning of the Old Testament or Five Books of Moses, has
served as the moral and ethical foundation of our Judeo-Christian western civilization for
thousands of years.

Virtually all the great historical ethicists and philosophers had a deep understanding of the
Torah’s teachings. These permeate our shared views of right and wrong, morals and ethics, and
have done so for a very long time.

Some Judeo — Christian Business Ethical Positions on Disclosure:
Abraham’s first purchase

In the first commercial transaction in the Torah or Old Testament, Abraham laid down the ‘full
disclosure’ commercial principle.'®

The story of Abraham purchasing a burial plot for his wife Sarah is instructive from our ethical
viewpoint. The haggling over land takes five steps in Genesis 23: 3 - 20:

Step 1: Abraham explains what he needs in vague terms — a burial plot for his wife. He
does not stipulate where or exactly what kind of burial plot;

Step 2: The sellers offer ‘the choicest of our burial places’;

Step 3: Abraham considers this (perhaps even goes on a guided tour of choice burial
places) then asks for ‘the cave of Machpelah...which is at the end of [the sellers] field’,
and offers to pay ‘full price’;

Step 4: The sellers confirm that they have exactly what Abraham wants ‘the field and
cave thatisinit’;

Step 5: The buyer and seller ultimately agree on the land and price and transact the
purchase in public ‘in the presence of the sons of Heth, before all who went in at the
gate of his city’.

Note the similarity with health insurance policy sales:

'8 This genesis of this discussion comes from www.torah.org Business Ethics: The Challenge of Wealth,
Parchas Chayei Sarah, Parchas Metzora, Parshas Shoftim and Responsa-Vayigash
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Step 1: the Buyer explains what he/she needs in vague terms — a policy to cover my
employee’s medical needs, perhaps with some specific issues in mind;

Step 2: the Broker says ‘we have many quality plans available’ and explains them;
Step 3: the Buyer considers several options, then stipulates what he/she wants;
Step 4: the Broker confirms that a specified policy contains the desired benefits;
Step 5: the Buyer enrolls by signing a contract.

It was clear from Abraham’s negotiations that he had the opportunity to view the land and cave
prior to purchasing. The seller had helped him learn about the land, pointing out the choicest
burial place. Indeed, the seller may even have warranted the land: ‘none of us will withhold
from you his burial place’, thereby confirming that this was, in fact, burial property.

The seller apparently understood that Abraham — ‘a foreigner and a visitor’ — did not know all
details about local burial plots. The seller therefore helped Abraham learn everything that he
needed to know so he could make a wise, informed purchase.

There was no ambiguity about the land, the location or the use. No confusion about exactly
what Abraham bought...because the seller provided such a thorough and detailed education.

‘Let the Buyer Beware’ is Unethical

The lesson about this transaction? That in the Torah there is no concept of ‘let the buyer
beware’. The seller taught Abraham everything he needed to know about local burial plots,
made very clear to Abraham exactly what he was buying and made his declarations publicly.

‘Let the buyer beware’ assumes that all parties to a commercial transaction have the same
information regarding price, quality, use, location, comparative markets, etc. This was clearly
not true for Abraham, the ‘foreigner and visitor’. The seller could have taken advantage of his
lack of knowledge to swindle him — but did not. The seller educated the buyer. This is the
ethical business lesson of Genesis 23: 3 — 20.

‘Let the buyer beware’ also assumes that all parties have not only equal information and equal
access to information but also equal abilities to understand the information available. In the
Biblical case, Abraham was only able to understand the intricacies of burial plots after being
educated by the seller. Is this concept still valid today? Can ‘let the buyer beware’ serve as a
valid basis for commercial transactions?

The answer is no. Traditional Torah ethics remain valid today for two main reasons.
First, sellers and buyers rarely have exactly the same information. The seller generally knows his

/ her products far better than the buyer. The simple reason is that the seller deals in this market
— for this product — far more frequently than does the typical buyer.
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Today’s health insurance broker, for example, spends his or her entire professional life dealing
with health insurance policies. The broker constantly hears customer and market feedback — ‘I
thought the policy covered this but my claim was rejected’ or ‘The specialist my doctor
recommended wasn’t in network’ or ‘This carrier answered all my questions completely and
handled my claim quickly’ for example.

The buyer, on the other hand, probably only deals with health insurance issues once or a very
few times per year. This puts the buyer at an information disadvantage. He or she simply can’t
know as much about the products, carriers, markets and nuances as the pro who deals with
these issues daily.

This was clearly the case for Abraham, whose expertise did not include detailed knowledge of
local burial plots. That’s why he relied on the seller’s representations and information — he had
no other option.

Second, in the real world, sellers can understand their product information far better than the
buyer can. This is primarily because the health insurance broker has studied healthcare issues in
far greater depth than the typical buyer. Even if the buyer has access to information, he / she
often lacks the background and context in which to place that information.

Again, this is similar to Abraham’s situation. He was a merchant, with expertise in his own arena
—not in burial plots. He was not in a strong position to understand burial plot issues without
additional education.

Our clients are similar to Abraham. They are accountants, schoolteachers, fishermen or others,
with expertise in their own fields, not healthcare. Lacking the broker’s healthcare education
and background, they are less able to understand healthcare details and issues than the broker.

How many of your clients know and understand the systemic information presented earlier in
this text?

Thus for these two reasons — that the broker has both better access to product information and
a better ability to understand that information — today’s health insurance salesperson has an
ethical responsibility to educate the client. Just like Abraham’s burial plot seller.

Do Your Fellow A Favor

The Torah builds on this concept and goes even further. Halakha or Jewish law forbids the seller
from hiding product flaws, and even from creating a false impression. This is covered in the
Jewish legal concept of ‘mekach taut’ or faulty sale. According to this doctrine, the seller is
obligated to make full disclosure of any defect in the goods or services sold.

To quote Rabbi Dr. Meir Tamari, an expert on business ethics, ‘even where the seller was
ignorant of the flaw, the sale may be cancelled’ as the buyer cannot be forced to accept a
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discount as compensation for the defect. 1° Thus, the broker who claims ‘I didn’t know that the
policy contained that’ has no ethical defense: Jewish law makes the seller responsible to
understand fully all the implications of each health insurance policy.

Rabbi Tamari goes even further in a discussion of Parshas Shoftim when he quotes the Rabbis
that ‘he who does not do his fellow a favor, is not of the sons of Abraham’ for ‘we force one to
act contrary to the selfishness of Sodom’.

Now the seller has an even greater ethical burden. Not only must he / she educate the buyer
and make full disclosure, but the seller must do his fellow a favor and highlight problems with
the health insurance policy that may occur.

Why would Jewish law --- which later became Judeo-Christian ethics — place such a burden on
sellers?

There appears some thinking that these burdens ultimately work to the advantage of the seller.
If all sellers act ethically as described above, then it becomes very easy to sell products to
buyers. The reason: buyers would have a very high degree of confidence in the seller’s
representations.

Business Ethics = Business Efficiency

In doing this, the Torah advises us to put business long term financial interests ahead of short
term profit goals.

If everyone followed the Torah’s teachings, in other words, we would have a very well
functioning business economy. The Torah can be seen as a manual for how to prosper in
business. We’'ll read its various ethical teachings in this light.

Ethical sellers —i.e. those who follow the Torah’s teachings - would not have to prove their
honesty or credibility. They could concentrate, instead, on selling products. This is very
efficient: sellers could focus on their income generating activities (i.e. sales) rather than
spending time explaining or justifying their personal ethical standards, or establishing personal
credibility. They would thus generate higher incomes.

Abraham’s burial plot sellers, apparently, had this credibility, as there is no mention of Abe
searching for other plot sellers. He did not shop around for a ‘better deal’. He was — apparently

— satisfied with his seller’s ethical positions and chose to do business with him.

The religious laws outlined above ultimately work to the seller’s advantage.

9 ibid. Responsa-Vayigash
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Efficiency and Health Insurance Sales

Let’s apply this standard to health insurance brokers. If we all do our clients a favor and warn
them about risks of healthcare systemic abuse and excess, then we may help control healthcare
inflation. By doing our clients a favor, we may serve the interests of our entire economy by
reducing healthcare costs.

In short, we do well for our clients and do well for our country by doing our clients a favor. We
also, according to the Torah, do well for ourselves as brokers by adhering to this ethical
standard.

Whose Interests Should the Broker Protect?

This ethical disclosure standard seems to require brokers to act against physician and hospital
financial interests by educating clients about medical risks, waste and low quality care —
teaching them, in other words, how to make wise medical care decisions. Providers, under our
fee-for-service financing arrangements, have an economic incentive to treat, and often to
overtreat, up to about 40% of the time according to the data presented earlier. Brokers, under
this standard, have the burden of countering these physician economic incentives.

Seen in this light, the Torah’s teachings may set up a conflict in our healthcare economy. Let’s
look at the gray area, in which a subscriber may or may not need treatment, and discuss the
economic incentives facing each party. (Ethical discussions always focus on gray areas, as these
are the difficult cases. There’s no ethical dilemma in an easy or obvious case.)

Providers — physicians and hospitals — have an economic interest in treating and make the most
money by providing the most treatment. The lens through which they view the patient may —
consciously or unconsciously — include their own financial self interest. ‘Patients of this type’,
they may think, ‘often improve with treatment.’

Upton Sinclair, and American writer in the early 1900s, summarized this problem succinctly
while campaigning for governor of lllinois:

It is difficult to get a man to understand something when his salary depends on him not
understanding it.

When in doubt, our economic system tends to motivate providers to treat.

Patients with health insurance generally have little or no economic incentive to avoid
treatment. They purchased insurance exactly for this situation. They generally have minimal out
of pocket costs, depending on their policy type and deductible situation. Even a $1000 or $3000
out of pocket payment pales in comparison to a potentially life saving treatment or to
treatment that eliminates a chronic pain.
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In addition, patients who are sick or in pain are often scared and want to trust someone who
offers relief. The reassuring physician who counsels ‘I have treated many patients like you
successfully’ provides exactly the advice that the patient wants to hear.

Thus, our systematic incentives may induce unnecessary treatment for patients in the gray
area. The providers gain, but the patient doesn’t pay.

Who Wins and Who Loses in the Gray Area?

This seems, at first cut, a win-win situation. The provider wins — gets paid. The patient wins —
gets better. Even if the patient doesn’t improve much, he/she didn’t pay much. No harm, no
foul.

Except for two problems. First, in the US, a great deal of care generates little to no patient
benefit, as discussed earlier. But the provider always gets paid. Our ‘win-win’ becomes
‘providers win, patients get nothing’ around 40% of the time, according to the Washington
State study.

Those odds might be attractive to patients if medical treatments were risk-free; if we never had
treatment complications, then reasonable and rational patients might decide that a 60% chance
of improvement is good enough. They might discount the ‘no benefit’ risk and agree with their
physician’s advice to receive treatment.

Unfortunately, however, medical treatments are never risk-free. This is the second problem.
There are always significant complication risks. | discussed Samantha Reckis earlier — remember
her? The little girl on Cape Cod who went blind from taking children’s Motrin. Expanding on
this, consider these two data points:

e Medical errors occur, on average, twice per day for every person in Intensive Care; 2°
e Up to 40% of hospital deaths occur in patients who are not hospitalized for end-of-
life issues. 2!

This is not the business efficiency envisioned in the Torah’s ethical discussions. This is very
inefficient and unethical: one group in our society (providers) wins with every transaction while

another (patients) loses around 40% of the time. And sometimes, loses big.

The Broker’s Education Responsibility

20 Atul Gawande, The Checklist, The New Yorker, December 10, 2007

21 Data from Dr. David Pryor, Medical Director of Ascension Health, lecture given 4/7/08 to the
Massachusetts Healthcare Council in Waltham, Massachusetts
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What group in our society can counter the providers? Who can give warnings to patients about
risk? Who can give unbiased advice to patients about when to trust providers and when not to?
Who can act —in Biblical terms — like Abraham’s burial plot seller?

| suggest that the broker has these responsibilities. This is a wider definition of broker duties
than is currently common in our industry. But it is the definition that follows from the ethical
standards discussed in the Torah.

Is it enough simply to describe the health insurance policy in detail?

Such a description would include a discussion of copayments and deductibles, pre-existing
condition exclusions if any, available providers, prescription drug coverage, price etc and then
show alternative products and describe them.

Though this may satisfy some customers, it does not satisfy the Torah’s ethical requirement.

The broker also has an ethical responsibility to describe policy implications — the likelihood of
benefit and harm from using the health insurance policy.

And the broker has an ethical responsibility under the ‘do your fellow a favor’ principle to teach
clients how to identify and avoid wasteful and / or harmful medical care.

How Much Should Brokers Disclose?

The question posed by Rabbi Tamari in Parchas Shoftim above, in the discussion of do the
fellow a favor remains: How much should a seller disclose about a product to a customer?

Tamari starts with the religious doctrine of Mekach Taut or faulty sale, discussed above. That’s
the doctrine requiring full disclosure of any defect in the goods or services sold, and a
cancellation of the sale due to product defects even if the seller was ignorant of the flaw at the
time of sale.

It is unclear from Genesis 23 exactly how much information Abraham’s burial plot seller
provided. He apparently provided a great deal and probably all that was necessary in that
circumstance. But we get into a gray area when applying the lessons of Genesis to more
complicated transactions, like health insurance policy sales.

Is it a ‘product defect’, for example, if someone goes to a less expensive and also lower quality
in-network hospital and picks up an infection? Or if someone opts for surgery and has a
complication, only to learn later that physical therapy might have been a wiser choice? Or if
someone takes a heart attack prevention medication, later has a heart attack and subsequently
learns that the medication was proven ineffective in comparative studies?
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That’s why the Rabbis expanded their discussion to include do the fellow a favor. Now we have
the ethical tools to address this question.
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Review Questions
Answers on next page

1. What does ‘let the buyer beware’ mean?
a. That the buyer should beware that the seller is probably lying when he/she
represents something
b. That the buyer should beware that the seller is probably taping the transaction to
protect him/her self in the event of a fraud accusation
c. That the buyer should beware that the product probably contains hidden defects that
the seller is not under any legal or ethical obligation to disclose
d. That they buyer must do his/her own product research because the seller feels
him/her self under no ethical obligation to disclose product details

2. What does ‘let the buyer beware’ assume?
a. That the buyer understands that the seller is probably lying when he/she represents
something
b. That all parties to the transaction have equal abilities to understand the product
information available
c. That buyers have a certain minimum level of intelligence
d. That sellers have less than a certain minimum level of intelligence

3. Is ‘let the buyer beware’ an ethical or unethical standard?
a. This is an ethical standard
b. This is not an ethical standard. In fact, it is unethical
c. Itis only an ethical standard for service type products like health insurance
d. It is generally an ethical standard but is inappropriate for service type products like
health insurance

4. What does ‘do your fellow a favor’ mean?
a. That buyers should help sellers whenever possible
b. That sellers should try to put themselves in the buyer’s position, and should educate
buyers as they would like to be educated themselves if they were the buyer
c. That sellers should embrace ‘the selfishness of Sodom’ thus creating a more
competitive market
d. That buyers should embrace ‘the selfishness of Sodom’ thus putting more demands
on the seller

5. Is ‘do your fellow a favor’ an ethical standard?
a. No
b. Yes
c. Only when the buyer figures that the ‘favor’ is worth less than the product in question
d. Only when the buyer figures that the ‘favor’ is worth more than the product in
question
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Review Questions
Correct answers in bold

1. What does ‘let the buyer beware’ mean?
a. That the buyer should beware that the seller is probably lying when he/she
represents something
b. That the buyer should beware that the seller is probably taping the transaction to
protect him/her self in the event of a fraud accusation
c. That the buyer should beware that the product probably contains hidden defects that
the seller is not under any legal or ethical obligation to disclose
d. That they buyer must do his/her own product research because the seller feels
him/her self under no ethical obligation to disclose product details

2. What does ‘let the buyer beware’ assume?
a. That the buyer understands that the seller is probably lying when he/she represents
something
b. That all parties to the transaction have equal abilities to understand the product
information available
c. That buyers have a certain minimum level of intelligence
d. That sellers have less than a certain minimum level of intelligence

3. Is ‘let the buyer beware’ an ethical or unethical standard?
a. This is an ethical standard
b. This is not an ethical standard. In fact, it is unethical
c. Itis only an ethical standard for service type products like health insurance
d. It is generally an ethical standard but is inappropriate for service type products like
health insurance

4. What does ‘do your fellow a favor’ mean?
a. That buyers should help sellers whenever possible
b. That sellers should try to put themselves in the buyer’s position, and should
educate buyers as they would like to be educated themselves if they were the buyer
c. That sellers should embrace ‘the selfishness of Sodom’ thus creating a more
competitive market
d. That buyers should embrace ‘the selfishness of Sodom’ thus putting more demands
on the seller

5. Is ‘do your fellow a favor’ an ethical standard?
a. No
b. Yes
c. Only when the buyer figures that the ‘favor’ is worth less than the product in question
d. Only when the buyer figures that the ‘favor’ is worth more than the product in
question
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Chapter 3: Some Concrete Ways for Health Insurance Brokers to ‘Do Your Fellow a Favor’
and to Avoid ‘Letting the Buyer Beware’

We discussed the low quality and wasteful care problems earlier in this text. Let’s drill down on
the issue here as a brief summary.

Our fee-for-service healthcare financing system is weak at generating outcome data - we have
fewer follow-up studies than we should. Many argue that this is due to our billing system:
providers get paid based on inputs — procedures performed — rather than on outcomes. This
can create a disincentive to study care effectiveness. Studies showing that treatments generate
poor outcomes may hurt them economically.

Ditto for drug manufacturers, device manufacturers, hospital and other participants in the
healthcare system. All exhibit a reluctance to engage in outcome studies.

As a result, medicine today is less scientific than we would like to believe. Here’s Shannon
Brownlee, author of Overtreated, articulating the treatment outcome problem over the past
few decades and continuing until today:

Much of what doctors were doing was based more on hunches than good research.
There were gaping holes in medical knowledge even when it came to something as
seemingly mundane as a tonsillectomy. 22

And here’s Harvard Business School Professor Michael Porter on the issue of choosing the ‘best’
physician or hospital:

Physicians generally lack information on results, or their efficiency in achieving results,
that is essential for knowing if they are doing their job well...most physicians lack any
objective evidence of whether their results are average, above average or below
average. 23

As a result, medical practitioners rely on guidelines or norms. Not always a good idea. Yale
Medical School Professor Dr. Sherwin Nuland explains the problems using routine standards or
current ‘care norms’ as decision making justification:

Better watch out or the pendulum swing of medical dogma will bash your head in. It
swings back and forth far more often than most people realize and with greater velocity.

Thirty years ago patients with inflammation of ... the colon were routinely treated with a
diet low in roughage. There was no uncertainty about this course of action...and yet, a

22 Brownlee, op cit, page 27

23 Porter and Teisberg, Redefining Health Care, page 54
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few years 